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Dear Readers,

DUIs are different, and so is The DUI Report.

Drunk driving charges are, of course, criminal charges. However, they
don't carry with thern the same element of conscious disregard for the
law that rnost crirnes do. Many of the DUI defense lawyers I've spoken
to over the years have told me that they really like their clients, since
many DUI clients are not like typical criminal defendants. DUI arrests
truly cross all social, racial, and economic boundaries. And for that
reason, and many others, drinking and driving arrests are different.

The DUI Report is also different. Instead of providing detailed technical
articles on sometimes difficult scientific topics, The DUI Report is
designed to provide practical help that a person can immediately put to
use if they've been arrested for suspicion of drunk driving.

Most DUI arrests trigger two different cases - a court charge and a Motor
Vehicle Adrninistration case. This issue's afticle, "First-Aid: What To
Do Right Away" provides specific, clear-cut direction for soffreone
charged with driving under the influence or driving while irnpaired, so

that he or she is protected in criminal court.

For most of us, our driver's license rneans everything - our livelihood,
our social life, our ability to address our rrost basic needs. Therefore, the
MVA hearing can be just as important, if not lnore important, than the
olrtcome of the crirninal court case. Many people don't have an

understanding of the issues that colne up at an MVA hearing, or how
those issues impact the outcorrre. That's why the article, "MVA Hearing
and IssueS," is so important.

Of course, The DLII Report would be incornplete without an interview
with one of the important people in the world of drunk driving
enforcement and defense. In this DtlI Report we have an interview with
Andrew Alpert, an experienced Maryland attorney who focuses his
practice in the area of DllI defense. Mr. Alpert has advanced knowledge
of Maryland DU I law and a proven track record of successfully
defending those who have been accused of DUI and DUI related
offenses.

As Mr. Alpert points out, many of his clients colne to him with a sense of
dread, mistakenly believing that there is no way to successfully defend a

driving under the influence case. They think that if the breathalyzer
indicates guilt there is no recourse. Thankfully, our article entitled "Why
Fight My Case?" thoroughly addresses these comlrron, but incorrect,
assurxptrons.

Drtrnk driving cases are often referred to as the exception to the
Constitution. DIJI is a crime that may be politically and financially
motivated in its enforceffIent and prosecution. Those who stand up and
fight are truly liberty's last champions. I hope that, if nothing else, The
DUI Report gives you courage. It takes courage to take the next step to
defend yourself. It takes courage to stand up in court and S?y, "not
guilty." It takes courage to fight. It takes courage to persevere.

If this magazine inspires just a little more courage in you, then we at The
DUI Report will have been truly successful. I wish you well.

Braden Pollock
Editor-in-Chief
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FIRST.AID:
What To Do Right Away
You've j ust been arrested for
DUI... Now what?

A drunk driving arrest is a frightening
experience. You've been publicly
hurniliated and forced to perform field
sobriety tests in front of passing cars by
the side of the road. You've felt the

handcuffs digging into your wrists, and

your pleas to have them loosened have

been ignored. Finally, after the seemingly
endless delays associated with the

booking process, and enduring the stench

of the holding cell, you've been released.

Sweet freedom, at long last. What can

you do NOW to ensure that you never

see the inside of a jail cell agatn?

Hiring a DUI Defense Lawyer

One of the most important decisions yoll
will make is who to hire to defend your

case. The truth about our justice system

is harsh: People accused of DUI get

about as much justice as they can afford.
As has been said for generations, "Good
lawyers aren't cheap, and cheap lawyers

aren't good." This is especially true in
DUI defense, where many lawyers seek

to underbid each other to gain a client,
only to find that the fee taken cannot

support the work necessary to
successfully represent that client.

Generally, people who are amested on

suspicion of drunk driving are not DUI
defense lawyers. They may be skilled in
many things in life, but defending DUI
cases is not one of them. Therefore,

finding a lawyer to defend your DUI case

is like selecting the right doctor to handle

a necessary rnedical procedure. Once
that doctor (or lawyer) is selected, there is

nothing more to do except to relax and to

let the professional do his or her best to

help. You must hire a qualified DUI
defense lawyer.

How do you know whether or not a
potential lawyer is well-qualified to

handle your DUI case? While there are

never any guarantees, at a mlnlmum you

will want to inquire into some of the

following areas:

o Years of Experience: You do not want
a lawyer to be learning at your expense.

A lawyer with at least a decade of
experience will certainly be seasoned

enough to handle your case.

o Memberships in Professional
Organ izations : Membership in groups

dedicated to DUI defense, like the

National College of DUI Defense, is a

strong sign of a potential lawyer's
commitment to his or her practice.

o Advanced Training: A potential
lawyer should have completed advanced

training in Field Sobriety Testing, as well
as breath and blood testing protocols.

Many exceptional DUI defense lawyers

actually own the different types of breath

machines used in their jurisdiction.

o Track Record of Success: Do not
hesitate to ask a potential lawyer about

how many cases he or she has success-

fully handled (reco gntzing that success

can mean different things in different

o Lecturing to Peers: Many successful

lawyers have experience teaching other

lawyers at various seminars and

workshops. You would be well-served to
know if your potential legal counsel is in
that category of lawyers that is qualified
to teach his or her peers how to be better

in their chosen profession.

. Communication and Response Time:
This may be the most important factor of
all. How quickly does your potential
attorney return your phone call or email?

ls he or she willing to give you a cell
phone number to field an evening or

weekend question? It is important that

you can reach your lawyer in your time
of need. The best lawyers recognrze this
and make sure to address this issue.

GDL Driwers
COMMERCIAL DRIVER LICENSE

lf you are convicted of a DUI in the State of Maryland and you have a Commercial license

(CDL), in addition to the penalties you will receive under the DUI statute, you could lose

your CDL.

lf you are convicted of a first DUI while driving a commercial vehicle you will lose your

CDL for one year unless you are transporting hazardous material required to be placarded.

In the event you are convicted of a DUI while transporting hazardous material required to

be placarded you will lose your CDL for three years. Upon conviction of a second DUI
you will lose your CDL for life. These penalties apply whether you were convicted in
Maryland or outside of Maryland.

If you have a CDL and are convicted of a first DUI or DUID while operating a
non-commercial vehicle in Maryland or in another state, you will lose your CDL for the

period of one year. A second conviction will result in the loss of your cDL for life.

Contact an experienced Maryland DUI attorney to discuss your options and the best

defenses for your case.

4 | The DUI Report



It
\

q

f\
{

FIGHT
MY GASE?

If you go to cotul and plead guilty to a DUI, there is a 100 percent
chance that yolr will be convicted of drunk driving. If you plead
guilty, yoll are gllaranteed to suffbr every conseqnence the court
wants to impose.

However, fighting your case rleans that a lawyer will do every-
thing possible to positively affect the outcome. Fighting your case
lneans that the prosecutor may not be able to get all the witnesses
or evidence he needs to convict yoLl. Fighting yolrr case means
you have a chance.

There are significant legal reasons to fight your case. Perhaps the
officer didn't have a valid legal reason for stopping you in the first
place and the gathered evidence should be suppressed. Perhaps the
breath machine was out of calibration and the .09 percent BAC is
really a .01 percent BAC. Perhaps the blood sample clotted or f-er-
mented and prodr-rced a falsely high reading. These things will
only be known if the case is tbught.

There are emotional reasons to fight, as well. As any boxer will
tell you, it is better to go down swinging than to back down from
the fight. Shrinking fiom the battle, whether in the courtroorn or
elsewhere in life, can bring emotional wounds that are far more
hurtful than anything the jtrdge can do to you. Sometimes it is
important to fight, just so you know you have done everything in
yolrr power to help the situation. To not do so is to carry emotional
baggage for a lifetime.
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Anyone arrested for DUI in Maryland should

immediately consult with a qualified DUI
attorney. This attorney can help request a

hearing with the Motor Vehicle

Administration within 10 days of the date of
arrest. If the driver fails to request a hearirg,

his or her license will be automatically

suspended on the 46th day after the DIJI

arrest.

Out-of-state residents who have the

misfortune of being arrested in Maryland are

not exempt from this obligation, even if they

don't have Maryland licenses or if they have

no intention of returning to Maryland.

Because of the Interstate Driver's License

Compact, which operates to share information

between the various states, the Maryland
MVA action may be reported to the driver's
home state, and the license may be suspended

there.

Additionally, if your BAC level at the time of
the chemical (breath or blood) test was .15

percent or greater, you may face a longer

driver's license suspension. However, there

are some modifications to this lengthy

suspension: A skilled DUI defense attorney

may be able to help you regain your driving
privileges by having an ignition interlock
device installed on your vehicle.

Assuming the MVA hearing request is made

on a timely basis, the issues to be determined

at the hearing will YdrY, depending upon

whether the accused gave a chemical test of
his or her blood or breath or refused a

chemical test. If you submitted to a chemical

test to determine your blood alcohol content
(BAC), there are two issues to explore. First,

did the officer have reasonable cause to

believe that you had been driving a motor

vehicle while under the influence of alcohol?

Second, did a valid and admissible breath

alcohol or blood alcohol test indicate a blood

alcohol content (BAC) of .08 percent or

percent or greater?

If you refused to take a chemical test, the

issues differ slightly. The important ques

for your defense are the following:
Were you properly advised of the

consequences of refusal, and did you con

to refuse the test after being advised of th

consequences of refusal?

The MVA Ilearing Process

Unlike criminal court, where the prosecution

must bring in "live" witnesses to prove the

case against the accused, the MVA generally

does not bring in any such witnesses. Instead,

the MVA attempts to support its action by

introducing various police reports into

evidence, as well as the "official" reports

relating to the chemical test, if applicable.

Therefore, the fight at the MVA hearing is

generally a hyper-technical one, centered on

the admissibility of the MVA's proposed

evidence. One possible avenue for success in

the MVA hearing is to challenge the

admissibility of this evidence. If the evidence

cannot legally be admitted, the MVA cannot

proceed with the action against you.

MVA hearings have one other odd aspect that

is immediately noticeable: There is no

prosecutor, just an Administrative Law Judge.

That's right - the very person who seeks to

introduce evidence on behalf of the Motor

Vehicle Administration is the same person

who rules upon whether or not that evidence

will be admitted. Notwithstanding this

inherent systemic unfairness, MVA hearings

can be fought and won. Challenges to the

MVA's evidence are frequently granted.

MVA hearings provide an excellent

opportunity for the defense to gather

information that can be used to help in the

criminal court case. Unlike civil cases, where

people are merely fighting over money, there

are no depositions in criminal cases. This

means that there is no legal process by which
a defense lawyer can compel a police officer
to sit there and answer questions under oath

about what happened on the night of the

arrest.

Howev er, a skilled DUI defense lawyer will
be aware that thev mav subnoena nolice

officers to the IIVA hearing, where those

officers will provide testimony under oath,

the same oath that is given in court. This

means that any favorable testimony that is

developed at the MVA hearing will be

available for use in the criminal case.

An MVA hearing provides an excellent

opportunity for the defense to gather

information that can be used to help in the

criminal court case. Unlike civil cases,

there are no depositions in criminal cases.

This means there is no legal process

before trial by which a defense lawyer can

compel a police officer to sit and answer

questions under oath about what happened

on the night of the arrest.

However) a skilled DUI defense lawyer
will be aware that police officers may be

subpoenaed to the MVA hearing. At the

hearing, the officers will Provide
testimony under oath.

MVA Hearing Consequences

The consequences of a loss at the MVA
hearing level can be quite drastic. For a
first-time offender who submits to a
chemical test but has a BAC of .08 percent

- .14 percent, the driver's license will be

suspended for 45 days. The penalties only
increase from there. (See Table 1, below)

An accused drunk driver with a prior DUI
conviction who submits to a chemical test

faces a 90-day driver's license suspension.

If the driver has a prior DUI conviction
and refuses to submit to a chemical test,

the license will be suspended for one full
year.

Obviously, the stakes in these cases are

very high, and help from a trained legal
professional can make all the difference in
the world. A lawyer experienced in
defending accused drunk drivers at

Maryland MVA hearings will ensure that

every possible step is taken to protect your
driver's license.

UVAHilRING
ISSUES

ARREST BAC LEVEL
LENGTH OF

LICENSE
SUSPENSION

1st DUI arrest .08 pe:'cent - .14 percent 180 days suspension

1st DUI arrest .1 5 percent or greater 180 days suspension

2nd or subsequent DUI arrest .08 percent - .14 percent 180 days suspension

2nd or subsequent DUI arrest .1 5 percent or greater 180 days suspension

1st DUI refusal 270 days suspensaon

2nd or subsequent DUI refusal 2 vear susPension

6 | The DUI Report
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ALTERNATIVES
Most DUI cases are prosecuted in state district court, but drunk
driving arrests that occur on federally owned land are prosecuted
in federal court. Many drivers arrested for DUI in certain
locations, such as the Baltimore-Washington Parkway and all
military installations, are surprised to learn they are facing
charges in federal court. These cases are extrernely complex, and
should be handled by a lawyer with experience defending federal
drunk driving charges.

The location of a federal DUI case will determine the laws that
are applied. Under the Assimilated Crimes Act, certain offbnses
committed on federal lands are prosecuted under the laws of the
state where the arrest took place. Other cases will be prosecuted
under federal law.

Drivers who refused to submit to a chemical test in a federal DUI
case may face additional consequences. Drivers on federally
owned land are subject to a federal irnplied consent law, meaning
that anyone amested on suspicion of drunk driving must submit to
a blood, breath or urine test to detennine blood alcohol content
(BAC)

Refusal to submit to a chemical test is a misdemeanor under the
Code of Federal Regulations and carries a penalty of up to six
months in a federal prison, a fine, or both. The driver may be
denied driving privileges on federal lands for one year,beginning
on the date of arrest.

Federal drunk driving is a serious charge that can result in fines,
irnprisonrnent, or both, So it's critical to have a lawyer who is
experienced in handling federal DUI cases. A criminal defense
lawyer who is knowledgeable about federal DUI defense will
fight hard to minimrze or even eliminate the consequences of a
drunk driving arrest on federal land.

In most DUI arrests,
the officer will confiscate

your driver's license.
If you don't have a passport,

go to the MVA and get an
I.D. card right away.

The DUI Report I



COVER
Meet Attorney Andrew Alpert
What got you into DUI defense?

"I used to have a more general criminal
defense practice, but I started focusing
on DUI cases because I saw how
unfairly drunk driving defendants were

treated in the courts, both in Maryland
and across the country. DUI is often
called 'the exception to the

Constitution' because it's handled

differently than any other criminal
offense. Every other criminal
prosecution is based on hard facts, but
DllI cases hinge almost completely on

one person's opinion."

Really? How can someone be

convicted of a criminal oflense

without hard evidence?

"It seems hard to believe, doesn't ir?

Every other criminal prosecution is

based on facts. If a person is charged

with a drug crime, either the individual
had dope in his or her possession, or
didn't. Someone charged with murder
either committed the killing or didn't.
In a theft case, the individual either
took the items or didn't. Drunk driving
cases aren't like that at all. The

prosecution bases the case almost
completely on the opinion of a single

person - the arresting officer. And that
opinion is based on totally subj ective

input, such as field sobriety tests, which
shouldn't even be called tests.

What's so unfair about field
sobriety tests?

"Most of my clients are completely
baffled when they're arrested after

taking a field sobriety test, because

they performed pretty well. But field
sobriety tests are designed to be failed.
No matter how well the driver performs

the test, the arresting officer will pick
ottt little flaws and then testifr that the

defendant was too drunk to drive.

"Most of these tests have no obj ective

scoring system the officer gets to
decide whether the driver 'passed' or

'failed.' The tests are hardly ever vid-
eotaped, so we have to relY on the

officer's notes to tell us how the driver
performed. And during cross-examina-

tion, when I get the officer to admit that

the driver did almost everything right,
he or she still offers the opinion that the

driver failed the test."

Well, chemical tests are based on

more than opinions, aren't they?

"They aren't opinion-based, but theY

don't indicate automatic guilt, like
some would have defendants believe. A
blood or breath test that indicates that a
driver had a BAC of .08 percent doesn't
mean the person is guilty of DUI. Pros-

ecutors don't want jurors to know that

the body continues to absorb alcohol
long after someone takes that last drink.

Iast drink. Because of this, it's entirely
possible that the driver was below the

legal limit while behind the wheel.

"Also, chemical tests are notorious for
inaccurate readings. Not to mention
that there is plenty of room for human

error, as well. Mistakes are far more

common than most people reahze."

What kinds of problems can

occur with chemical testing?

"Well, roadside breath tests ate by far
the worst. Those roadside machines

don't have mouth-alcohol detectors,

and mouth alcohol is one of the biggest

sources of error in breath testing. If the

driver has recently had a drink, the

machine will likely read 'over the limit'
even if the driver isn't legally under the

influence. And there are scores of other

things that can skew the test results,

from burping to smoking a cigarette

before the test is given.

8 | The DU! Report



The breath-testing machines used at

police stations aren't much better. These
machines are designed to test an' average'
person. What does the 'average' person
look like? When I look around I see lnen
and women of all different heights and
weights and ages. They're all in different
physical conditions with different
metabolic rates. And that rleans that
alcohol affects everyone's body
differently. But those stationhouse
breathalyzers assume everyone is the
same."

What about blood tests? Those have to
be accurate, right?

"Sometimes they are, and sometimes they
aren't. The blood sarnple itself may have
been contaminated or otherwise
compromised. There are very strict
procedures for gathering and analyzing
blood; and I hate to say this, but
sometimes people make mistakes or even
cut corners. The technician is supposed to
draw the blood into a tube with a mixture
of powdered preservative and
anti-coagulant in the bottom. Sometimes
the powder isn't there in the proper
amounts. Sornetimes it doesn't get rnixed
properly. If the blood sample clots or
ferments, the alcohol reading is often
artificially high.

"Even if the blood sample is properly
collected, it's anyone's guess what
happened to it at the lab. Most of us think
that police forensic labs work the way
they do on TV - the sample is whisked in
and processed in time for the next
commercial break. In reality, that sample
may sit for weeks or months before it's
tested. The sample can get rnixed up or
lost. There have even been documented
cases where the sample has a different
blood type than the accused driver! That's
why experienced defense lawyers always
have the blood sample independently
analyzed."

What should people look for in
choosing a good DUI lawyer?

"If it were tne, I would choose an attotrney
whose main focus is drunk driving
defense. Maryland DUI law is extremely

complex, and a lawyer who doesn't have

the scientific and legal knowledge to
aggressively defend you isn't a good bet. I
would look for a lawyer with a proven
track record of getting results for accused

drunk drivers."

What's your philosophy about
defending drunk driving cases?

"I treat my clients the way I would want to
be treated. I'm not a number or just a

name on a docket, and neither are my
clients. Like ffie, they have families and
jobs and homes, and they need to put this
chapter of their lives behind them and

return to their lives. It's my job to help
them do that as efficiently and painlessly
as possible. That means I'm available
when they have questions about their
cases - not just between 9 a.m. and 5 p.m.
Monday through Friday, like many
defense lawyers. My clients can contact
me any time they need information about
their cases. "

Why do I need to hire a lawyer?

"You can always go to court and handle
your case without an attorney.

Unfortunately, if you are found guilty it
will probably be very expensive in the

long run. You may face a mandatory hard
time driver's license suspension and

possibly jail time. Your insurance rate
will most likely increase dramatically. I
believe that hiring a lawyer is the best use

of your money following an arrest
because a lawyer knows what it takes to
defend a DUI case. At first, some of my
clients weren't sure they needed an

attorney to represent thern but, once they
fully understood the long term
consequences of a DUI arrest, they
decided to hire me.

If you have questions about DUI defense,

or for a free consultation, contact Andrew
Alpert at (3 0l) 262-7005.

The DUI Report lg



ADDICTION

Sometimes a DUI arrest is a sign of something
beyond a lapse in judgment after a night of
drinking. You may feel that you have an

addiction and another mental health issue. If
you feel that your life is spinning out of control,
tt may be time to speak with a health care

professional who can help get your life back on

track.

A feeling of helplessness and loss of control isn't
unusual. In fact, more than half of peopl. with
an addiction also have a mental health condition
and vice versa. (This totals at least 10 million
people in the l-Jnited States who have

co-occurring substance abuse and mental health

di s orders . ) I-Jnfortunate ly, tr eatm e nt for the s e

co-occurring issues is difficult to find. Many
alcohol and d*g rehabilitation and mental
health programs use criteri a that exclude people

who struggle with both a mental health
condition and an addition. fhese exclusions

result in poo r treatment outcomes, higher rates

of relapse, more serious medical problems
(including HIV, tuberculosis, and hepatitis),
more frequent emergency room use and higher
rates of criminal justice involvement.

However, there is a group that specialtzes in this
type of treatment. Foundations Associates was

established to ofre r a treatmen t alternative for
people with co-occurring conditions that
combined the best of both mental health and

addiction treatment approaches. Now
recognrzed as a pioneer in innovative and

evidence based practices, founder Michael
Cart'wright has become a nationally recogntzed

consultant on co-occurring disorders. His
programs have earned countless honors and

awards for efrective client-driven outcomes and

for their emphasis on preserving the dignity and

quality of life of the people he has committed to

serving.
The principles of integrated treatment include the

following:

. Stafr specializatron in co-occurring disorders

' Small caseloads

' Tailored intervention to consumers stage of
treatment

. Motivational intervention based on consumers

readiness to engage

' Family counseling

o Long-term perspective

' Social support intenrentions

' Cultural sensitivity

If you feel that this treatment program may

benefit you, please contact the of Foundations
Associates Memphis office today. The staft^ is

ready to help. (877) 345-3357

101 The DUI Report



WHAT YOUR
LAUUYER NEEDS TO
KNOW TO HELP YOU

Medical conditions, prior injuries, dental problems: All of
lif€'s wear-and-tear can be irnportant for your defense. If
you are interviewing a potential DUI defense lawyer who
does not use a questionnaire to elicit your prior medical
history or ask probing questions about your physical
condition, you may want to consider a different attorney.

Certain rnedical and dental conditions make a subject
unsuitable for breath testing. Breath testing machines are

designed to "read" alcohol rnolecules that come from deep

lung air. This "reading" is supposed to approxirnate the

alcohol level in your blood. LJnfortunately, this machine
does not differentiate between the molecules that are

trapped in the mouth in dentures, bridges and other dental
work. Alcohol molecules can also be in your mouth if they
are brought up from the stomach due to a belch or
esophageal refl ux episode.

Other medical conditions are irnportant for attacking
supposedly poor performance on field sobriety tests. These

balance and coordination exercises, through which officers
atternpt to judge someone's natural abilities by asking him
or her to perfonrr unnatural maneuvers, can be greatly
impacted by prior injuries or conditions. Being flat-footed,
having torn cartilage in a knee or suffering from any

number of other physical ailments can affect a person's

ability to perform these roadside tests. Whether or not you
currently suffer from any medical conditions or ailments,
you should list all prior injuries, significant illnesses,
accidents or rnedical conditions for your lawyer to consider.
While no one enjoys enduring life's hard knocks, all of us

experience thern. A condition you once thought was bad
luck may hold the key to hearing the two sweetest words in
the English language: Not guilty.

Calibration errors in the breath machine

Alcohol trapped in the moutl-r

Belching or burping within 20 minutes of being tested

Medical conditions making defendant an improper subject for breath testing

GERD: Gastro Esophageal Reflux Disorder

Official testing protocols not being observed

Improperly trained breath test operator

POTENTIAL SOURCES OF ERROR IN BREATH TESTING

. Elevated body temperature

' Fundamental assun-tptions inapplicable; machine is based on "averages" that
may or rna)' not apply

' Non-specificity issues. Other compounds on the breath look like alcol-rol to the
machine

' Breath testing during the "absorptive phase" significantly over-estimates true
blood alcohol level (and the absorptive phase can last for hours after drinking
stops!) On many machines, the harder you blow, the higher you go!
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Solrriety' t'het'kpoirtts ar-e ten4x)r:u'y rozxlllloclis on llulllic strects
oI' ro:t(lrv;t),s rlcsigncrl to sl):tl'c r[u1k rlriycrs iurtl citc gt5crs frtr'
rlrurlk rlrivirtg. Il )/ou tlrgr,e tlu<lugfi a sgltriety c'[et'k1l9i1t :ut<l
wcl'c chalgctl u'ith rlrunk clriving, thcre is hopc for a strong
rlelertse. Corrtacl zut experienc'erl zrttonrey- inurrerliately' to talk
zrbout youl- czrsc.

A skillccl rlcfcnsc :lttor-ltc)/ rvill ccr-tzrinly ask \,ou zrbout tltcr
cit-cunrstzurces surroun<ling the Dti[ checlipoint. 'l'here :ue strict
guirlclincs fi>r thc chcc.klroints. I1'you \vcr-c :rrrcstcrl :rt a
checkl;oint th:rt \,\/as set-up illegalll/, yorl rr)ay have a rlelense. A
s<lllrich' t'hcc'klloint tnust bc :uurourx'e(l to ttrc ltulllic in arlviul('c
anrl set u1t lt\,.,rrnur:urtl l:rrv enlorcenrent ollicers, not ollicers in
the fie ltl. Vchic'lcs tnust llc sclcctcrl using :r ncutr-al nrathcnratic::rl
Ibmrul:r, :urtl the checkpoints nrusl be nraint:rinerl sal.ely lbr both
1tt>lic'c :trtrl urot<>rists, have high visibilit.v-, zur<l nrinintizc ther

a\rerage tinre each nrotorist is <let:rinerl.

Itach tnotorist stopllcrl shclulrl bc clctaincrl only long cnough for'
the ollit'er tt> tluestiort the <lriver lrrielly zurrl t<> look I<>r sigls ol'
intoxic:rtiotr, such as :rlcoh<>l on thc lrrc:rth, sltrn'crl spccch, iurrl
glassy or bloorlsh<>t eyes. I[ the rlriver <kres rrot rlisl)Ial, signs ol'
inrpairrttettt, hc or shc shoukl bc pcrnritterl to clrivc' ol) u,ithout
Iurther tlelay. II-the ollicer obsen,es sigls of inrp:rirnrent, tlre
rlrivcr rlalr bc rlircctcrl to a sclr:rrzrtc' zrrczr for' :r ficlrl sobricty tcst.
At that ltoint, further- irrvestig:r"tiorr nrust be ltilserl <>rr 1tr'<>ll:tllle
(':tusc, atrrl gcllcra.l llrinciplcs <>f rlctcntion iur<l ztrrcst rv<>ukl a1pl1,.

l'ltc Suprcnrc Cr>urt has rulcrl th:rt thc prir]l;rry l)uryx)sc <>f ir

sobriety check point is to I)rornote ptrblic sal'ety. 'l'herelore, :r

s<>llricty c'hcc'kp<>int is n<>t r'<>nsi<lerc<l a c'rinrin:tl inr,cstig;rti<>n
roarlbkrck: A r,r,arrant is not rerluirecl.

Cont:rct :ur exlterietrcetl Dt II lat,vyer to er,:rltt:rte e\/ery asltect ol'
thc c'hcc'kpoint to rletcrnrinc udrcthcr it nrccts the cstaltlishc:rl
grrirlclinc's. If thc chcckpoint \vas not opcratc:rl l)rol)crl-\,', ),.r,, ru:r,y

ltave a vzrlid clelense tc> the rlrurilr rlrivirrg cluuge.

Solrriet), Checklloipt C5ecklist

If you wcrc arrestc'cl for Dt]I:rt:r solrrict), chcckltc>int, r'cvicu,this
c'hec'klist. A skillerl l)tll <lelense attr>r-ney nra\/ lrc able t<> buikl :r

str<>trg <lcfcttsc, lirr y<>tu- ('?rsc if thc c'hc<'lip<>int <li<ln't firllou,

c'ertzdtt guirlelilles. Dirl tlre c'hechpoin[ nreet the lirlkrr,r.ing c'riteri:ri)

1 . W:rs the check lloint zutrtouncerl to the lrublic in zrrh,zurce i)

2. Was thc chcchpr>int sct uyr by cornnl:urrl l:u,r,cnfbrccnrcnt
ollicers (not lielrl ollicers)i)

3. Wcrc thc vchiclcs th:rt \\/cl'c stolrpcrl sclcctcrl usir)g :r ncutr':rl
lirrnrtrl:ri)

4. Was thc chcclilloint ntzrintaincrl in :r salc nr:rttcli)

Wor$B YEtrrr
There are certain things that can happen in a DUI case

that are considered "aggtavating factors" or "special
allegations" that, if proven, will dramatically increase the
punishment sought by the prosecutor or imposed by the

o Refusing to provide a chemical test of blood or breath
when lawfully requested by a peace officer

o Having prior DUI convictions.

o Having a child in the car while DUI

o Driving above a certain speed, and driving recklessly,
while DUI

o Being involved in a traffic accident while DUI

o Causing injury or death to someone other than the
driver.

If any of thes e aggravating factors are present, the
prosecutor will typically seek additional punishment,
such as more jail time andlor increased fines.
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with Alcohol &
Drug Problcms
Many people who are arrested for DUI have simply had bad

luck. Perhaps they were falsely accused because of problems

with a machine or an inadequately trained police officer.
Perhaps they shouldn't have been on the road,, and they were
just in the wrong place at the wrong ttme.

For other people, getting affested for DUI is sirnply valida-
tion of something others (or they themselves) have suspected

for some time: There is an underlying problem with alcohol
or other drugs.

lf you or someone you care about is struggling with such a

problem, a DUI arrest may be a silver lining to an otherwise

dark cloud. Notwithstanding the expense, inconvenience,

and fear associated with a DUI arrest, if it is the catalyst for
an alcoholic to find long-lasting sobriety, it is well worth the

cost.

There are lnany resources available to assist someone with an

alcohol or drug problem. Certainly, an experienced DUI
defense lawyer will be a compassionate and knowledgeable
resource in this area. Online resources abound; the largest

self-help group is Alcoholics Anonymous, which can be

located online at www.AA.org. It is also possible to find an

AA meeting easily by calling 41 I and asking for Alcoholics
Anonymous Central Office. It is available in nearly any city.

Whether yours is a situation that calls for help is a decision

for you, and you alone, to make. If you need help with an

alcohol or drug problem, there are lnany people and

resources available. There is simply no reason to suffer in
silence and isolation. Help is there for you.

The following is reprinted from Alcoholics Anonymous:

Answer YES or NO to the following questions.

I - Have you ever decided to stop drinking for a week or
so, but only lasted for a couple of days?
Most of us in A.A. made all kinds of promises to ourselves
and to our families. We could not keep them. Then we calne
to A.A. They said: "Just try not to drink today." If you do not

drink today, you cannot get drunk today.
EYes trNo

2 - Do you wish people would mind their own business about
your drinking-- stop telling you what to do?

In A.A. we do not tell anyone to do anything. We just talk about

our own drinkirg, the trouble we got into, and how we stopped.

We will be glad to help you, if you want us to.
EYes trNo

3 - Have you ever switched from one kind of drink to another
in the hope that this would keep you from getting drunk?
We tried all kinds of ways. We made our drinks weak. Or just

drank beer. Or we did not drink cocktails. Or only drank on

weekends. You narne it, we tried it. But if we drank anything
with alcohol in it, we usually got drunk eventually.

EYes trNo

4 - Have you had to have an eye-opener upon awakening
during the past year?
Do you need a drink to get started, or to stop shaking? This is a

pretty sure sign that you are not drinking "socially."
EYes trNo

5 - Do you enyy people who can drink without getting into
trouble?
At one tirne or another, most of us have wondered why we were

not like most people who can "take or leave" alcohol.
EYes trNo

6 - Have you had problems connected with drinking during
the past year?
Be honest! Doctors say that if you have a problem with alcohol

and keep on drinking, it will get worse -- never better. Eventu-

ally, you will die, or end up in an institution for the rest of your
life. The only hope is to stop drinking.

EYes trNo

7 - Has your drinking caused troubl e at home?

Before we came into A.A., most of us said that it was the people

or problems at horne that made us drink. We could not see that

our drinking just made everything worse. [t never solved
problems anywhere or anytime.

EYes trNo

8 - Do you ever try to get "extra" drinks at a party because
you do not get enough?
Most of us used to have a "few" before we stafted out if we

thought it was going to be that "kind of party." If drinks were not

served fast enough, we would go some place else to get more.
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9 - Do you tell yourself you can stop drinking any time you
want to, even though you keep getting drunk when you
don't mean to?

Many of us kidded ourselves into thinkingthat we drank
because we wanted to. After we came into A.A., we found out
that once we started to drink, we couldn't stop.

EYes trNo

10 - Have you missed days of work or school because of
drinking?
Many of us admit now that we "called in sick" many times
when the truth was that we were hung-over or on a drunk.

EYes trNo

11 - Do you have "blackouts"?
A "blackout" is when we have been drinking hours or days
that we cannot rernember. When we came to A.A., we found
out that this is a pretty sure sign of alcoholic drinking.

EYes ElNo

12 - Have you ever felt that your life would be better if you
did not drink?
Many of us started to drink because drinking rnade life seem
better, at least for a while. By the tirne we got into A.A., we
felt trapped. We were drinking to live and living to drink. We
were sick and tired of being sick and tired.

EYes trNo

Did you answer YES four or more times? If so, you are
probably in trouble with alcohol. Why do we say this?
Because thousands of people in A.A. have said so for many
years. They found out the truth about themselves - the hard
way.

But again, only you can decide whether A.A. is for you. Try
to keep an open mind on the subject. We will be glad to show
you how we stopped drinking ourselves. Just call.

A.A. does not promise to solve your life's problems. But we
can show you how to live without drinking "one duy at a
tirne." We stay away from that "first drink." If there is no first
one, there cannot be a tenth one. When we got rid of alcohol,
we found that life became much more manageable.

ALCOHOLICS ANONYMOUS@ is a fellowship of men and
women who share their experiences, strengths and hopes to
help others to recover from alcoholism.

O The only requirement for mernbership is a desire to stop
drinking. There are no dues or fees for A.A. membership; we
are self-supporting through our own contributions.

o A.A. is not allied with any sect, denomination, political
party, organization or institution; does not wish to engage in
any controversy; neither endorses nor opposes any causes. Our
primary purpose is to stay sober and help other alcoholics to
achieve sobriety.

LI n \ Y I A suBSrANcE ABUSE cousELoR
I IV W cAN HELP YouR cAsE

A licensed substance abuse counselor can help any

criminal case involving alcohol or drugs, whether it
is a first-time misdemeanor DUI or a felony DUI
with severe injuries. One of the important
questions you should ask of any potential lawyer is
whether he or she has a licensed and well-respected
substance abuse counselor that will be working as

part of your defense team.

Why is this coLlnselor so irnportant? Judges and
prosecutors are political creatures, and they are
naturally concerned with their own job security.
They know that it is easy and safe for them to be
tough on crirne, to throw the book at every
defendant. Being "soft" on crime, or giving
sorleone who star-rds accused a break, is very risky
for thern. Their fear is that if they give a def-endant

a great deal , that person will go out and quickly
re-offend, perhaps even causing injury, and that
their own career will suffer. A substance abuse
counselor can help bring comfort to a judge or
prosecutor in these circumstances, So that a great
outcome can be achieved. These counselors are
often viewed as more neutral than either the
defense lawyer or the prosecntor, who are
advocates for their respective side. Just like with
defense lawyers, the skill, trainitrg, and reputation
of the substance abuse counselor is vital.

The counselor can be of help in a serious and
aggravated DUI case, or even a misdemeanor DUI
case with no aggravating factors. In aggravated
cases, it may be helpful to convince the prosecutor
or judge there is a drug or alcohol addiction
problem, and that the accLlsed would benefit fiorn a

treatment program instead of jail. Treatment is

insurance against re-offending. An appropriate
counselor can be a vital part of qualifying the
accused as being likely to benef-rt fiorn, and
succeed in, such a program.

A substance abuse coLlnselor can also be helpful in
a non-aggravated case. Here, it is helpfr"rl for an
evaluation to demonstrate that the defendant does

not suffer from alcoholism or drug addiction. This
is used to sl-row that the arrest is out of character fbr
the accused, that it was a one-time incident that will
not be repeated. This may provide just the kind of
peace of rnind that is necess ary for a great
negotiated outcome.
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INTERVIEW

MSO[), CPCC
Don Sloane is a nationally recognized interventionist and substance

abuse counselor with over thirQ years rf'experience. He is best known

for his con,tpossionate and power/ul client advocacy. Don is the founder
o/'Recovery Care Partner, a /irm that delivers intervention, mctnitoring

and recovery services to clients throughout l{orth America.

Don, can you describe for us what you do?

In the simplest terms, I help people recover from their addictions

so that they can live healthy lives.

And how do you do that, practically speaking?
Well, I do one or all of four things. I work with a client's family,
friends, and colleagues to help them intervene on the substance

misuse. I facilitate getting the client into treatment and work
with the family and the treatment center to make that a positive

experience. I provide post-treatment recovery care services,

including counseling, monitoring, and sober life skills coaching.

And I work with other professionals in the client's life to help

address specific circumstances such as legal trouble.

So attorneys would benefit from the last thing in that list if
they had clients with substance abuse issues?

Absolutely. I use the American Society of Addiction Medicine's
(ASAM) six-dimension assessment criteria to quantiry whether a
prospective client's relationship with chemicals is social use,

self-medication, abuse or addiction. Then I work with a client's
legal team to determine what plan of action will best serve the

client's health and his/her legal circumstance. In some cases, we

might select an intervention and inpatient treatment, in others

placement in an intensive out-patient (IOP) program, and in still
others, a monitoring program to demonstrate good health. All
those options mean different things to different court systems and

in different legal circumstances. ln my experience, judges are

enorrnously receptive to a comprehensive assessment and the

recommendation of a well-considered approach.

Okay, so what, for example, is the value you provide to a DUI
defense attorney?
I provide clarity and expertise. Substance abuse disorders can't
be detected in blood tests, x-rays or scans. So while they are

legitimate medical conditions, it's sometimes hard for attorney's
to quantiry or describe them. That's the business I'm in. The

ASAM criteria allow me to document whether an individual is an

alcoholic and/or addicted to other substances; and my experience

allows me to cut through a client's behavioral manifestations of
substance abuse -- namely denial, rationalization and
justification. So with my expertise, a DUI defense attorney can

advocate for treatment over incarceration. Most courts, given a

solid plan formedical rehabilitation, prefer it to a stint in jail; and

most judges rcahze that atreated addict is less likely to end up back

in the justice system time and time again.

In your 30 years of experience, what has emerged as the biggest

challenge a DUI attorney will face when representing their
client?

Stigmatization The World Health Organizatton recently studied

thirteen developed nations to determine which conditions or life
experiences were most stigmattzed. In every single country, the

most stigmatized was drug addiction and the forth most stigmatized

was alcoholism. This cultural undercurrent skews how judges and

juries look at substance abuse related crimes. When lawyers work

with ffie, they get research-based information relevant to their

clients' specific circumstances. That information is designed to

remind judges and juries that substance abuse disorder is a disease,

just like cancer or diabetes. It's a disease with behavioral

manifestations, and all citizens are responsible for managing their
behavior, but it is a disease. When that position is effectively

communicated, legal outcomes tend to be less punitive and less

burdensome on the client, the judicial system and society.

Would you say your services only help in DUI cases?

Not at all. Addiction treatment and recovery plans can have a huge

effect on employment, on custody and visitation agreements, and on

the penalties for crimes committed under the influence. I'd
encourage any attorney who thinks his/her client might have a

problem to contact me. The more we strategize up front, the better

the client's standing is likely to be.

If you had one piece of advice for lawyers, what would it be?

Don't assume you know all the facts. One of ten people in this

country suffer from some sort of addiction, so many people imagine

themselves to be experts based on some family occulrence or the

antics of their next-door neighbor's kid. But addiction treatment and

recovery arc as complicated as ballistics and forensics. Engaging an

expert like me improves the odds for your client and has your case

taken more seriously by the courts.
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TEGRITY:
THE
KEY

ISSTJE N
TE, STING

The key issue in any blood test case is the integrity of
the sample. Blood samples can ferment, can clot, and
can be rendered unreliable by bacterial growth. The
end result is a reported alcohol level that is higher than
the true alcohol level. You probably didn't notice when
your blood sample was taken, but there was supposed
to be a white powder in the base of the test tube.

This powder is anti-coagulant and preservative. It was
placed there by the factory thatproduced and packaged
the test tube. Unfortunately, no one tested this material
before your blood was drawn into the tube.

Any good DUI attorney will know to order a split of
your blood sample for independent testing by a forensic
laboratory. The lab will be able to tell whether the
anti-coagulant and preservative were in the tube in
proper amounts, whether there has been any bacterial
activity, and even whether the sample is the same blood
type as the person it supposedly belongs to. It may be
comforting to think that the testing of blood samples in
DUI cases looks like something from CSI: Miami, with
a well-trained lab technician dressed in a bright coat
testing your sample in a clean and well-lit crime lab.
This is, unfortunately, far from the way things are done
in the real world, and a qualified DUI defense lawyer
will know just what to do to address these issues.

fffrYE E* $*
Hxa$Tnxnffi## fffi trffi $ Cases

MARYLAND

In Maryland, cases involving driving under the influence of
drugs are prosecuted in much the same way as DUI cases
involving alcohol. The key is whether the drug causes a

sufficient level of mental or physical impairment at the time of
driving. Being under the influence, whether alcohol or drugs, is
defined as physical or mental impairment such that the driver is
not able to drive with the same caution characteristic of a sober
person or ordinary prudence under the same or similar
circumstances.

For purposes of Maryland's DUI laws, it does not matter
whether the d*g is legal or illegal, prescribed or
over-the-counter. It is possible to be convicted of driving under
the influence of cold medicine, cocaine, or any other substance
(whether illegal or not) that causes impairment. Many people
mistakenly believe that if a doctor prescribes a drug, they are
allowed to drive while taking it. Unfortunately, this can be a
mistake with rather severe consequences.

Unlike DUI alcohol cases, there is no "per se" limit involving
drugs. The prosecutor will try to prove the motorist was
driving under the influence of drugs by introducing evidence
related to driving patterns, physical signs and symptoffis, Field
Sobriety Test performance, and chemical test results, if
available.

There are certain law enforcement officers who have received
training designed to assist in determining whether or not
someone is under the influence of drugs. They are called DREs,
or Drug Recognition Evaluators. DREs will be brought in to
examine a suspected motorist, and are supposed to follow
certain protocols in their evaluations. A skilled criminal
defense attorney is often able to demonstrate that proper
evaluation procedures were not followed, or thatthe supposed
signs and symptoms were ambiguous and just as consistent
with non-impairment as they are with impairment.

Being convicted of driving under the influence of alcohol or
drugs canhave serious and lifelong consequences. The first
step in avoiding these, or cushioning their impact, is
consultation with a DUI defense lawyer who is skilled in
shielding his or her clients.
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DIDYOU
o That DUI arrests trigger two different cases: The

court case and the MVA hearing

o That you must request anMVA hearing within 10

days of your arrest, or else you automatically lose !

That body temperature can affect the breath test
o results.

That field sobriety tests are optional. If you took
o one, it's only because you consented to do so.

That blood samples can ferment, and create
o artificially high alcohol readings.

That a DUI conviction could cost more than $ 10,000
o over the next three years.

The court andlor the MVA could order you to have
o ignition interlock devices installed in your car.

That there are alternatives to mandatory jail
sentences, such as electronic monitoring and

o community seryice.

Each shot of liquor, glass of wine, or mug of beer
raises your BAC an average of .02 percent.

o
It takes one hour for each standard drink to be
"burned off' or eliminated from your body.

o
If you refuse to take a blood or breath test after
you've been arrested, the MVA will try to suspend

o your license for a minimum of 120 days for a first
offense.

The only modification for a suspended license as a

result of refusing to take the breath test is having
o an ignition interlock device placed in your car for a

year. This is the only vehicle you are allowed to
drive.

There are different alcohol education courses that are

required, depending upon whether you are convicted
o of a first-offense, second-offense, or third- offense

DIJI.,"

Not all DUI arrests result in DUI
convictions. Many settlement
alternatives are available.

D You have the right to a jury trial in a DUI case.

D To be convicted at trral, all of the jurors must be

convinced of your guilt beyond a reasonable doubt.
If even one juror votes in your favor, you cannot
be convicted.

, According to the breath machine manufacturer,
there is a margin of error in breath-testing
equipment.

. The arresting officer is required to continuously
observe the subject for the 20 minutes immediately
before the breath test to make sure the subject
doesn't burp, belch or regurgitate and that he or
she has put nothing in his/her mouth.

o Most cat rental companies won't rent to someone

with a pending DUI case. Your best bet is with a

small "mom-and-pop" car rental company, andnot
the big-name national chains.

o That a tongue-piercing may cause an inaccurate
breath test reading by trapping alcohol in the
mouth.

o In Maryland, your field sobriety test results are not
objectively scored, but are merely the arresting
officer's opinion.
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MARYLAND DUI?
DON'T TAKE A CHANCE WITH YOUR TICENSE OR YOUR FREEDOM

CONTACT ATTORNEY ANDREW ALPERT
AND THE PROFESSIONALS AT

ATPERT SCHREYER TRIAT ATTORNEYS,
TO FIGHT FOR YOUR LEGAL RIGHTS

TODAY

GIEIT TIHIIB ILIEG"A]L IHIIE]LIP YOU NIEIED
Former Assistant State's Attorney

Certified Field Sobriety Testing Instructor
Certified Breath Alcohol Technician

Sustaining Member National College for DUI Defense

Licensed to Practice in Maryland and the District of Columbia

CALL
301-262-7005 0R roLL FREE 966-444-6363

FOR A FREE CONSULTATION

Handling cases throughout Maryland

1690f Melford Blvd., 8 Post Office Road 22776 Three Notch Road
Suite 325 Waldorf, MD 20602 Suite 201

Bowie, MD 20715 California, MD 20653

FREDERICK
25 E. Patrick Street

Suite 200
Frededck, MD 21707

ALPERT

TR IAL ATTO R N EYS LLc

www.AndrewAlpert.com

Avv
HeHngo. Guldanca, Iha Hlght lacrpr.

Rartcd 10 oU of 10

All major credit cards accepte

BETHESDA
491,5 Auburn Ave

Suite 303
Bethesda, MD 20814
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